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STATEMENT OF THE | SSUE

The issue in this case in whether Petitioner, Italian Cub
Canteen ("Petitioner"” or "ltalian Club Canteen"), renains
eligible to apply for a new quota liquor license in Hillsborough
County, Florida.

PRELI M NARY STATEMENT

In a Notice of Disapproval, dated Decenber 12, 2005,
Respondent, the Departnent of Business and Professional
Regul ation, Division of Alcoholic Beverages and Tobacco (“the
Di vision” or "Respondent"), advised Petitioner that its failure
totinely file an application for a new quota liquor license in
Hi I | sborough County, Florida, had resulted in the disapproval of
its entitlenment to apply for a new quota liquor license. This
Notice al so advised Petitioner of its right to a formal hearing
under Chapter 120, Florida Statutes. Petitioner tinely
chal l enged the Division's Notice of Disapproval and requested a
formal adm nistrative hearing. On April 25, 2006, the Division
referred this matter to the D vision of Adnministrative Hearings
for the assignnment of an Administrative Law Judge to conduct the
heari ng.

At hearing, Petitioner presented the testinony of Eileen
Kli nger, the bureau chief of Licensing for the D vision, and
James Granell, Petitioner’s corporate representative.

Petitioner's Exhibits 1 through 3 were admtted into evidence.



Respondent al so presented the testinony of Eileen Klinger.
Respondent's Exhibit 1 was admtted into evidence. At the
request of the parties, the undersigned took official
recognition of Florida Adm nistrative Code Rule 61A-5.0105.

The hearing Transcript was filed on July 12, 2006. Both
parties tinely filed Proposed Reconmended Orders, which have
been carefully considered in preparation of this Order.

FI NDI NGS OF FACT

1. Petitioner, Italian Club Canteen, fornerly was
i ncorporated under the name, Italian Club Canteen, Inc. That
corporation was established in 1976 and was adm ni stratively
di ssol ved in 1997.

2. Even though Petitioner's corporation was dissolved, it
still could have been eligible to apply for the quota |icense it
seeks.?!

3. The parties stipulated that Petitioner has standing in
this case.

4. The Division is the agency vested with general
regul atory authority over the al coholic beverage industry within
the state, including the issuance of quota |icenses through
doubl e random sel ection drawi ng. See 8§ 561.19(2), Fla. Stat.

(20086).



5. On March 15, 1990, the Division held a double random
guota lottery drawing for new quota liquor licenses in
Hi | | sborough County, Florida.

6. Petitioner filed a prelimnary application for a quota
license with the Division on Decenber 12, 1989. This
application entitled Petitioner to be considered in the 1990
random sel ection public drawi ng held by the D vision.

7. The prelimnary application filed by Petitioner listed
t he applicant as "The Italian Cub Canteen, Inc."

8. Petitioner was not the initial successful applicant in
the 1990 quota draw ng but was an alternate applicant.

Al ternate applicants becone eligible to apply for a new quota
license in the event one or nore of the prior successful
applicants in the drawing fail to qualify for a new quota |iquor
l'i cense.

9. The Division notified the original winners in the 1990
guota drawing within a few days of the drawing. However, not
all of the original winners ultimately were issued |licenses, due
to their failure to submt applications or the Division's
di sapprovi ng the applications.

10. After original wnners in the drawi ng were deened
di sapproved for |icenses, the Division subsequently began

notifying alternate applicants of their entitlenent to apply for



the new quota |licensed. However, there was a significant del ay
in such notification being provided.?

11. On August 8, 2005, the Division sent to the
Petitioner, by certified mail, a Notice of Selection letter
("Notice of Selection"), attenpting to notify Petitioner of its
standing as an alternate applicant.

12. The Notice of Selection stated that, pursuant to
Subsection 561.19(2), Florida Statutes (2004), and Florida
Adm ni strative Code Rule 61A-5.0105, Petitioner "nust file a
full and conplete application for issuance of the |license within
45 days of this letter.” The Notice of Selection also provided
that failure to file a conplete application within the 45-day
peri od woul d be deened as a waiver of Petitioner's right to file
for a new quota |icense.

13. The Notice of Selection, dated August 8, 2005, was
mai l ed to the sane address, a post office box, that was on
Petitioner’s prelimnary application.

14. The address listed by Petitioner on its prelimnary
application formis shared with several other businesses,
including the Italian Cub of Tanpa.

15. Arnold Vaske signed the certification card for the
Noti ce of Sel ection, dated August 8, 2005, and, presumably,

recei ved the notice.



16. M. Vaske is not nor has he ever been an enpl oyee,
of ficer, or otherwi se connected with Petitioner.

17. M. Vaske picked up the mail fromthe post office box
at the request of Sal CGuagiardo, president of the Italian C ub
of Tanpa.

18. It is unclear what happened to the Notice of Selection
sent to Italian Club Canteen, Inc., after M. Vaske signed for
and picked up the notice. However, typically, the mail is put
on M. Quagiardo's desk and is sorted by M. Guagiardo or his
secretary.

19. Prior to the dissolution of the Italian Canteen C ub,
Inc., an officer of the Italian Club Canteen or the club
adm ni strator picked up the mail for the corporation. However,
there is no indication that any officer, director, or anyone
el se associated wth Petitioner made any arrangenents as to how
mai | addressed to "ltalian Club Canteen, Inc.," and sent to the
post office box was to be handl ed.

20. After the corporation was dissolved, nmail addressed to
"Italian A ub Canteen, Inc.,"” and sent to the post office box
was usually considered "solicitation" or "junk mail" and
"probably" stayed on M. Guagi ardo's desk | onger than other
mai | .

21. Petitioner never received the Notice of Selection

letter that was mailed by the D vision on August 8, 2005.



Therefore, Petitioner did not respond within the 45-day
statutory deadline.

22. After Petitioner failed to file an application within
t he 45-day deadline, on COctober 31, 2005, the Division sent
Petitioner, by certified mail, a Final Warning Notice (Final
warning). The Final Warning provided that the Division intended
to deny Petitioner's entitlenent to apply for a new quota
license in H|Ilsborough County. The Final Warning al so advised
Petitioner that it had until Novenber 10, 2005, to respond with
additional information as to why the Division should not deny
Petitioner's entitlenent to a new quota |icense.

23. The Final Warning was sent to the address listed in
Petitioner's initial application. M. Vaske signed the
certification card, indicating that he picked up the Final
War ni ng.

24. Petitioner received and tinmely responded to the
Di vi sion's Final Warning.

25. By letter dated Novenber 10, 2005, Petitioner
requested an extension of tinme in which to file an application
for a quota license. According to the letter, Petitioner did
not receive the notice of its entitlenment to apply for the new
quota license for nore than 15 years. The letter further
provi ded that during this tinme period, "personnel changes have

naturally occurred with the original applicant” and "the person



who signed for the Division's Notice of Selection . . . is not
an officer of the applicant who was wholly unaware of the
matter, including the application filed nore than 15 years
previously."

26. The Division is authorized to grant an extension of
time, if it finds there is "good cause" and "no negligence" on
the part of the person or entity seeking the extension.

27. The Division reviewed Petitioner's request for an
extension of tine to apply for the new quota |icense, but found
that there was not good cause to grant the request.

28. The Division denied Petitioner's request for an
extension of tine to apply for a quota license after it
determned (1) that the Notice of Selection was nmailed to the
address listed on Petitioner's prelimnary application and (2)

t hat soneone signed the certification card, thereby indicating

t hat sonmeone at that address had picked up the letter. Based on
the foregoing, the Division reasonably concluded that Petitioner
recei ved the Notice of Selection and sinply neglected to file

t he application.

29. Petitioner nmakes three assertions as to why it should
be granted an extension of tinme in which to file its
application. First, it clains that it never received the Notice
of Selection. Second, Petitioner asserts in August 2005, when

the Notice of Selection was nmail ed, none of the current officers



of the Italian Club of Tanpa, the entity which shared the post
office box with Petitioner, knew Petitioner was an applicant in
the 1990 drawing. Thus, even though the D vision s envelope in
whi ch the Notice of Selection was sent had the word, "quota,"”
witten onit, this informati on would not put any officer of the
Italian Club of Tanpa on notice of the content of the
information in the envelope. Third, Petitioner asserts that at
the tine Petitioner's corporation dissolved in 1997, it had no
reason to expect that a new quota license fromthe 1990 draw ng
was still available for issuance.

30. Petitioner's assertions, even if true, do not
constitute good cause for granting an extension.

31. Petitioner took no action when it dissolved the
corporation to determne if a new quota |license fromthe 1990
drawi ng was still available. Rather, because seven years had
| apsed between the drawing and the tine the corporation
di ssolved, it nmerely assuned that no |icense fromthat draw ng
was avail able. Based on that erroneous assunption, in 1997 when
Petitioner's corporation was di ssolved, none of the officers or
any one associated with Italian C ub Canteen checked wth the
Division to determne if there were licenses fromthe 1990 quota
drawi ng still available for issuance.

32. Petitioner's corporate representative testified that

if the Division had addressed the Notice of Selection to the



attention of a specific individual associated with the
corporation, and not sinply to "lItalian Club Canteen, Inc.," it
woul d have been nore likely that Petitioner woul d have received
the notice. Notwithstanding this claim Petitioner never
notified the Division that the corporation was dissol ved or that
the Division should address any correspondence to the "ltalian
Club Canteen, Inc.,"” to the attention of a specifically naned

i ndi vi dual associated with the corporation.

33. Petitioner failed to show that it had good cause and
no negligence for failing to tinely submt the application for
the quota license. Therefore, the Division properly denied
Petitioner's request for an extension.

CONCLUSI ONS OF LAW

34. The Division of Administrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng, pursuant to Section 120.569 and Subsection
120.57(1), Florida Statutes (2006).

35. The burden of proof is on the party asserting the
affirmati ve of an issue before an adm nistrative tribunal.

Fl ori da Departnent of Transportation v. J.WC. Conpany, Inc.,

396 So. 2d 778 (Fla. 1st DCA 1981). To neet this burden,
Petitioner nust establish facts upon which Petitioner’s
all egations for entitlenent to apply for a new quota |iquor

| icense are based by a preponderance of the evidence. See
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§ 120.57(1)(h), Fla. Stat. (2004), and Departnent of Banking and

Fi nance, Division of Securities and I nvestor Protection v.

Gsborne Stern Conpany, 670 So. 2d 932 (Fla. 1996).

36. Subsection 561.19(2)(c), Florida Statutes (2004),

{3

states, in pertinent part, an applicant shall, after a

drawing i s held, have 45 days fromthe date the division mails
the notice of selection to file an application on forns provi ded
by the division and if such applicant is found by the division
to be qualified, a license shall be issued.”

37. Florida Adm nistrative Code Rule 61A-5.0105 provides,
in pertinent part, the foll ow ng:

(4) The division shall notify those
applicants who are selected as a result of
t he doubl e random sel ecti on draw ng by
certified mail. Such notification will be
sent to the mailing address listed on the
entry formor subsequently filed with the
division. It shall be the applicant’s
responsibility to maintain a correct mailing
address with the division.

(5) Al applicants selected for |icenses
shall file a conpl eted application,
Failure to file a conpl eted application
package within 45 days of the date of the
sel ection notice, shall result in the denial
of the application filed. (Enphasis added)

38. Florida Adm nistrative Code Rule 61A-5.0105(2)
provi des that “Applicants shall not be granted extensions for
filing applications except by petition show ng good cause and no

negl i gence by the applicant.”
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39. In accordance with Subsection 561.19(2)(c),

Fl orida Statutes (2004), and Florida Adm nistrative Code Rule
61A-5.0105(4), the Division properly notified Petitioner, by
Notice of Selection, sent by certified mail, of its standing as
an al ternate applicant.

40. Petitioner failed to respond to the Division within
the 45-day statutory deadline, thereby waiving its eligibility
to file an application for the quota |license, pursuant to
Subsection 561.19(2), Florida Statutes (2004).

41. On Decenber 12, 2005, after concluding that Petitioner
was negligent and failed to provide good cause for an extension
of time, the Division properly disapproved Petitioner’s
eligibility to file an application for a quota |icense.

42. Petitioner failed to establish, by a preponderance of
the evidence, that it was not negligent in failing to respond to
the Division within the 45-day statutory deadli ne. Testinony by
Petitioner clearly established that the Notice of Sel ection
reached the address given by Petitioner, but was unaccounted
for, for at |east 45 days.

43. Petitioner failed to establish, by a preponderance of
t he evidence, that good cause exists to grant an extension of
time. Petitioner provided no evidence of good cause to the

Division or at the hearing.
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RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMENDED t hat the Departnent of Business and
Pr of essi onal Regul ati on, D vision of Al coholic Beverages and
Tobacco, issue a final order denying Petitioner’s request for an
extension of tinme to file an application for a quota Iiquor
i cense.

DONE AND ENTERED this 28th day of Septenber, 2006, in

Tal | ahassee, Leon County, Florida.

CAROLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 28th day of Septenber, 2006.

ENDNOTES

1/  The dissolution of the corporation does not preclude
Petitioner’'s entitlenent to apply for the liquor license. The
Division' s representative testified that a sel ected corporation
has “the choice of either going back to the Secretary of State
and reactivating that corporation if they can do so, or they can
forma new corporation, but they have to reference the old
corporation.”
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2/  According to the Division, the delays were the result of
several factors including the Division's staffing problens,
changes in the Division's adm nistration, the tine required to
send out notices and receive responses to the required noti ces,
and the tinme necessary to conplete adm nistrative proceedi ngs
and appeal s.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wll issue the Final Order in this case.
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